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DEPARTMENT  OF  LABOR 

20  CFR  Part  702 

Procedure  for  Determination  of 
Applicability  of  Section  8(f)  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  and  Special  Fund 
Assessments 

agency:  Employment  Standards 
Administration,  DOL. 
action:  Proposed  rule. 

summary:  The  Director,  Office  of 
Workers’  Compensation  Programs,  has 
the  responsibility  for  administering  the 
Special  Fund  established  under  Section 
44  of  the  Longshoremen's  and  Harbor 
Workers’  Compensation  Act  33  U.S.C. 
944.  The  growing  number  of  claims  being 
asserted  against  the  Fund  under  Section 
8(f)  of  the  Act.  33  U.S.C.  908(f),  has 
demonstrated  a  need  for  more  effective 
administrative  handling  of  such  claims. 
This  proposal  is  designed  to  meet  that 
need. 

DATES:  Comments  on  the  proposed  rules 
must  be  received  on  or  before  March  30. 
1981. 

ADDRESSES:  Send  comments  to— Neil  A. 
Montone.  Associate  Director  for 
Longshore  and  Harbor  Workers’ 
Compensation  Suite  C-4315,  Frances 
Perkins  Building,  200  Constitution  Ave., 
N.W.,  Washington,  D.C.  20210,  Tel:  202- 
523-8572. 

FOR  FURTHER  INFORMATION  CONTACT 

George  M.  Lilly,  Counsel  for  the 
Longshoremen’s  Act,  Office  of  the 
Solicitor,  Suite  N-2620,  Frances  Perkins 
Building,  200  Constitution  Ave.,  N.W., 
Washington.  D.C.  20210,  Tel:  202-357- 
0437. 

SUPPLEMENTARY  INFORMATION: 

Classification 

The  Department  of  Labor  has 
determined  that  this  regulation  is  not 
significant  for  the  purposes  of  Executive 
Order  12044.  Regulatory  Analysis: 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  No.  12044,  or  the  Department  of 
Labor  guidelines  implementing  the 
Executive  Order  (44  F.R.  5570,  January 
28. 1979).' 

For  the  reasons  set  out  in  the 
preamble,  Part  702  of  Chapter  VI  of  Title 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


1 A  copy  of  a  letter,  dated  |anuary  19, 19B1.  from 
Ray  Marshall  to  the  Small  Business  Administration 
was  filed  with  the  original  document.  This  letter 
certified  that  this  rule  would  not  have  a  significant 
economic  impact  upon  a  substantial  number  of 
small  business  entities. 


1.  The  authority  citation  for  Part  702 
reads  as  follows: 

The  Secretary  of  Labor  is  authorized 
by  statute  (33  U.S.C.  939(a))  to  make 
rules  and  regulations  to  administer  the 
Longshoremen's  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  901-950) 
and  its  extensions,  the  District  of 
Columbia  Workmen's  Compensation 
Act  (36  D.C.  Code  501-502).  the  Defense 
Base  Act  (42  U.S.C.  1651-1654),  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1331-1343).  and  the 
Nona  ppropria  ted  Fund  Instrumentalities 
Act  (5  U.S.C.  8171-8173). 

2.  Section  702.320  is  added  to  Part  702 
to  read  as  follows: 

§  702.320  Procedures  for  determining 
applicability  of  section  8(f)  of  the  Act 

(a)  Petition :  filing,  service,  contents.  If 
an  employer  or  insurance  carrier  seeks 
to  invoke  the  provisions  of  section  8(f) 
of  the  Act,  it  shall  file  a  petition  for 
limitation  of  liabilitiy  under  section  8(f). 
The  petition  shall  be  filed  with  the 
deputy  commissioner,  or,  if  the  case  has 
been  transferred  to  the  Office  of  the 
Chief  Administrative  Law  Judge  under 

§  702.317  for  a  formal  hearing,  with  that 
Office.  The  petition,  whether  filed  with 
the  deputy  commissioner  or  the  Office  of 
the  Chief  Administrative  Law  Judge, 
shall  be  served  on  the  claimant,  the 
Director,  and  the  Associate  Solicitor  of 
Labor  for  Employee  Benefits.  The 
petition  shall  specify  with  particularity 
the  pre-existing  condition  relied  upon  as 
having  caused  or  constituted  an  existing 
permanent  partial  disability.  Unless 
fully  evident  from  the  circumstances,  the 
petition  shall  state  the  reasons  for 
believing  that  the  claimant’s  premanent 
disability  after  the  injury  would  be  less 
were  it  not  for  the  pre-existing  disabling 
condition  or  that  death  would  not  have 
ensued  but  for  the  condition.  The 
petition  shall  also  state  the  basis  for  the 
assertion  that  the  condition  relief  upon 
was  manifest  to  the  employer  before  the 
employment  injury.  Documentary 
medical  evidence  relied  upon  in  support 
of  the  claimed  applicability  of  section 
8(f)  of  the  Act  shall  be  appended  to  the 
petition. 

(b)  Petition:  time  for  filing  and 
consideration.  The  petition  described  in 
paragraph  (a)  of  this  section  may  be 
filed  at  any  time  before  the  entry  of  a 
compensation  order  awarding 
compensation  for  permanent  disability 
or  death.  The  petition  may  not  be 
actively  considered,  however,  until  the 
compensability  of  the  injury  and  the 
extent  of  the  claimant’s  permanent 
disability  are  established  and  a 
compensation  order  is  issued.  Further, 
an  administrative  law  judge  may  not 
consider  the  applicability  of  section  8(f) 


of  the  Act  until  section  8(f)'s 
applicability  has  been  developed  and 
considered  by  the  Director  through  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section.  To  preserve  the  issue  of  the 
applicability  of  section  8(f)  of  the  Act  for 
future  resolution,  the  employer  and 
carrier  must  raise  the  issue  before  the 
entry  of  a  compensation  order  awarding 
benefits  for  permanent  disability  or 
death. 

(c)  Procedure  for  determination  of 
section  8(f)  relief. — (1)  Consideration  by 
OWCP.  (i)  When  a  petition  for  section 
8(f)  relief  is  filed  with  a  deputy 
commissioner,  he  or  she  shall  undertake 
any  necessary  investigation  under 
section  19(c)  of  the  Act.  and  shall 
forward  to  the  Director  a  memorandum 
concerning  the  applicability  of  section 
8(f)  of  the  Act  and  §  702.145(b)  including 
the  results  of  the  investigation,  a 
recommendation  and  copies  of  any 
documents  in  the  administrative  file 
bearing  on  the  applicability  of  the 
provisions,  other  than  those  documents 
appended  to  the  employer’s  petition,  (ii) 
If  the  Director  determines,  on  the  basis 
of  the  employer's  petition  and  the 
deputy  commissioner's  memorandum, 
that  the  case  is  appropriate  for  payment 
of  compensation  from  the  special  fund 
under  sections  8(f)  and  44(j)(2)  of  the 
Act  and  §  702.145(b),  he  or  9he  shall 
determine  the  date  upon  which  payment 
should  begin.  The  Director  shall  transmit 
this  determination  to  the  deputy 
commissioner,  who  shall  inform  the 
employer  in  writing  of  the  Director’s 
finding.  If  the  employer  agrees  to 
continue  payment  of  compensation  until 
the  date  on  which  the  Director  has 
determined  the  special  fund  will 
commence  payment,  the  deputy 
commissioner  shall  enter  a 
compensation  order  finding  the  claimant 
to  be  entitled  to  compensation  from  the 
employer  until  that  date  and  from  the 
special  fund  after  that  date.  If,  however, 
the  employer  contends  that  its  liability 
should  terminate  before  the  date 
determined  by  the  Director,  the  deputy 
commissioner  shall,  by  memorandum,  so 
inform  the  Director,  and  shall  transmit 
any  additional  documents  submitted  by 
the  employer.  If  no  agreement  is 
reached,  the  case  shall  be  transferred 
for  a  formal  hearing,  under  5  702.317, 

(iii)  If  the  Director  determines  that  the 
case  is  not  appropriate  for  payment  of 
compensation  from  the  special  fund,  he 
or  she  shall  transmit  this  determination 
to  the  deputy  commissioner,  who  shall 
promptly  notify  the  employer  in  writing. 
Upon  request  by  the  employer,  the  case 
shall  be  transferred  for  a  formal  hearing 
under  §  702.317.  (iv)  If  formal 
proceedings  are  instituted  to  determine 
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the  applicability  of  section  8(f)  of  the 
Act  and  §  702.145(b),  no  determination 
of  the  Director  may  be  admitted  as 
evidence  or  considered  for  any  prupose. 
Nevertheless,  the  deputy  commissioner's 
transmittal  letter  referring  a  case  to  the 
Office  of  the  Chief  Administrative  Law 
Judge  under  §  702.317(c)  for 
determination,  shall  state  that  the  issue 
has  been  considered  and  is  ready  for 
formal  resolution. 

(2)  Filing  of  petition  with 
administrative  law  judge.  When  a 
petition  for  section  8(f)  relief  is  filed 
with  an  administrative  law  judge,  he  or 
she  shall  not  consider  it.  The 
administrative  law  judge  shall  resolve 
the  issues  of  the  compensability  of  the 
injury  and  the  extent  of  the  claimant's 
permanent  disability  and  issue  a 
compensation  order.  The  petition  shall 
be  forwarded  to  the  deputy 
commissioner  for  consideration  under 
paragraph  (c)(1)  of  this  section.  Nothing 
herein  shall  preclude  the  granting  of 
relief  under  section  8(f)  of  the  Act  in  the 
compensation  order  of  the 
administrative  law  judge  if  the  Director 
determines  before  entry  of  the  award 
that  relief  under  section  8(f)  is  available. 

3.  In  §  702.146,  paragraph  (c)  is  revised 
to  read  as  follows: 

§702.146  Sources  of  the  special  fund. 

*  *  *  +  * 

(c)  The  Director  annually  shall  assess 
an  amount  against  insurance  carriers 
and  employers  that  paid  benefits  under 
the  Act  during  the  preceding  calendar 
year  to  replenish  the  fund.  The  total 
amount  to  be  charged  all  carriers  and 
employers  to  be  assessed  shall  be  based 
upon  his  estimate  of  the  probable 
expenses  of  the  fund  during  the  calendar 
year.  The  assessment  against  each 
carrier  and  employer  shall  be  based 
upon  the  amount  each  paid  during  the 
prior  calendar  year  for  compensation 
and  medical  benefits,  in  relation  to  the 
amount  all  carriers  or  employers  paid 
during  that  period  for  compensation  and 
medical  benefits.  If  no  amount  was  paid 
during  the  prior  year,  no  assessment 
may  be  made.  The  resulting  percentage 
each  paid  out  for  benefits  the  prior  year 
shall  be  the  percentage  each  shall  pay 
into  the  fund  under  the  current 
assessment  (See  Act,  section  44(c)(2)). 
The  Director  may,  in  his  discretion, 
condition  renewal  of  authorization 
under  part  703  of  this  subchapter  upon 
prompt  payment  of  the  assessment. 
However,  no  action  suspending  or 
revoking  authorization  may  be  taken 
without  affording  the  carrier  or  self- 
insurer  a  hearing  before  the  Director  or 
his  designee.  Termination  of 
authorizations  to  insure  or  self  insure 
will  not  relieve  the  affected  carriers  or 


employers  of  the  liability  for  paying  the 
required  annual  assessment  ns 
described  above. 

Signed  at  Washington.  I).C.  this  19th  day  of 
January,  1981. 

Ray  Marshall, 

Secretary  of  Labor. 

(KR  Doc.  61-2402  Filed  1-26-81:  8  45  im| 
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